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THE LATE MR. JUSTICE CUSHMAN. 


Jonn Parne Cusuman was born at Pomfret, in Connecticut, on the 
8th day of March, 1784. He was descended from an ancestry among 
the most patriotic and intelligent of the yeomanry of New-England, 
and who trace their descent back to Robert Cushman, prominent 
among the Plymouth pilgrims, and of whom Governor Bradford speaks 
as “the right hand of the adventurers.” 

His father, a neighbor and intimate friend of the chivalrous old Gene- 
ral Putnam, was himself a whig of the Revolution, and warmly parti- 
cipated in the feelings and movements of the friends of freedom at that 
day. 

The subject of this notice received his earlier education in the excel- 
lent common schools of his native state, while at the same time, by the 
discharge of the laborious duties of a practical farmer, under the super- 
vision of his father, he perfected that physical training, which gave 
him at full manhood a powerful frame, and a constitution of uncommon 
firmness and elasticity. Few men in any occupation, have spent more 
hours in daily labor than he was accustomed to devote to his profes- 
sional avocations. Having the profession of the law in view, he at an 
early period directed his efforts towards the acquisition of a liberal aca- 
demic education as the first preparation for the bar. Before, and whilst 
preparing for his course of study at college, like many of the most gifted 
sons of New-England, he engaged in the business of teaching, and 
found it not only a source of pecuniary profit, but a most excellent 
mental discipline. 

He received his academic education at Yale College, where he at- 
tained a high standing for classical and scientific attainments, even 
while cotemporary at the same institution with such men as John C, 
Calhoun, John Chester, Henry R. Storrs, Heman Humphrey, and Tho- 
mas S.Grimke, He was graduated at college in 1807 ; and soon after 
placed himself under the instruction of those eminent jurists, judges 
Reeve and Gould, then at the head of the celebrated Law School at 
Litchfield, in Connecticut, where he remained for about a year, and in 
the mean time was admitted to practise in the courts of that state. He 
theu came to Albany, and after reading law a short time in the office of 
the venerable Abraham Van Vechten, then the father of the New-York 
bar, he fixed his residence in Troy in the year 1809. 
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Naturally ardentand enthusiastic, he readily entered into the feelings 
and views of his clients; and the zeal with which he urged theirclaims and 
defended their rights, inspired them with confidence seldom reposed in 
their professional advisers. He was well versed in the principles of 
the Jaw, and hence always a safe and valuable counsellor. But his 
varied powers were best displayed in trials before a jury. Here his 
quickness of apprehension, clear perception and grasp of thought, had 
full play. Even here it was not on ordinary occasions that his great 
strength was fully apparent. It needed the presence of an important 
issue and an able antagonist, to elicit the full exhibition of his power. 
On such an occasion, when the frame-work of his cause was tottering 
to a fall under the skilful attacks of his opponent, and despair had 
begun to settle down upon the hopes of his client, then it was that his 
noble form, his animated countenance and thrilling voice, all conspired 
to give an effect to thought and language such as true eloquence only 
ean produce. 

Afier a brief period spent in the office of the late William M. Bliss, 
where he found the Hon. William L. Marey, the present Secretary of 
War, then in preparatory studies of his profession, he commenced 
practice in the Courts of New-York. In 1812 he married the eldest 
daughter of Col. Benjamin ‘Tallmadge, of Litchfield, a distinguished 
officer of the revolutionary army. When he first opened his office in 
‘Troy, he was a stranger to almost the entire population among whom 
he lad come to seek patronage and support; aud yet without the aid 
ef wealth or powerful friends, his talents did not long remain unknown 
or unappreciated. Relying on his own resources, and conscious that 
he was to be the architect of his own fortune, he devoted all the powers 
of his mind to the business entrusted to his care, and competence and 
wealth soon followed. 

In 1816, Mr. Cushman, then at the age of thirty-two years, was 
elected to represent the Rensselaer District in the fifteenth Congress. 
A new and ample theatre was now open to his efforts. During the 
first session of that Congress, the subject of internal improvements 
became the topic of much discussion in the public journals of the day, 
and of grave debate in the National Legislature. 

President Monroe, in his Annual Messuge of December, 1817, re- 
commended the subject to the favorable consideration of Congress; and 
while he expressed his opinion that Cungress did not possess the power 
of establishing a system of internal improvements—yet in view of the 
many works of a uatioual character demanded by the interests-of in- 
ternal trade and commerce, as well as the national defenee, he suggested 
the propriety of recommending to the States an amendment of the 
Constitution which should confer the right in question. In the debates 
which followed, Mr. Cushman participated and distinguished himself 
by an able speech, in which his far reaching views of the importance 
of the future trade and navigation of the Northern Lakes are expressed 
in the language of fervid patriotism and sound judgment. In 1818, a 
re-nomination was tendered him, but a desire to resume his professional 
business, which absence had much impaired, induced him to decline 
the pfoflered honor. Whereupon the Convention which nominated his 
successor, passed a resolution expressing their regret at his refusal to 
be again put in nomination, and their thanks for the honorable and 
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faithful discharge of his duty as representative in Congress, “and par- 
ticularly for his distinguised and able support of the resolution re- 
pecting internal improvement.” 

Mr. Cushman continued in the active practice of his profession 
until 1838, when he was appointed Circuit Judge of the Third Circuit, 
which office he held until he attained the age then limited by the 
Constitution for holding the higher judicial offices. He was also Record- 
er of Troy, Regent of the University and Trustee of Union College, in 
which last office he continued to the time of his death. 

As a judge, he was distinguished in an eminent degree for a quality 
always counted among the brightest jewels which adorn the judicial 
ermine—the patience with which he heard both sides even in the 
longest and most perplexing causes, so that he never seemed to think 
the right of the citizen toa full hearing ought to be abridged, either 
from considerations of public policy or private convenience. His de- 
cisions were well considered, and such was his well known impar- 
tiality and integrity that they always commanded respect. 

To the business and local interests of Troy, he sustained an im- 
portant relation. Always ready to contribute his share towards the 
public weal, few improvements bearing upon the general welfare of the 
city have for the last twenty-five years been undertaken without re- 
ceiving in one way or another his efficient support. His labors for the 
last few years of his life, after his retirement from the bench, were 
particularly directed to the care and improvement of his large real 
estate, and to the consummation of projects for extending and beauti- 
fying the city. He was thus engaged when death came and found 
him, as all who knew him believe, ready for the summons. 

To a profession of faith in the christian religion, he united a practical 
exemplification of its precepts in his life. With him it was a living 
principle, a matter of deep feeling, ever ready on all suitable occasions 
to be manifested. 

And at the close of his useful and honorable life, he could adopt the 
language of Lord Erskine, that eminent English jurist and states- 
man: “ My firm belief in the Holy Gospel is by no means owing to 
the prejudices of education, but has arisen from the fullest and most 
continued reflection of my riper years and understanding. It forms at 
this moment the great consolation of a life which as a shadow 
passes away; and without it I should consider my long course of 
health and prosperity as the dust which the wind scatters, and rather 
as a snare than a blessing.” 








POINTS IN CRIMINAL CASES—-MURDER. 


Mortal Wound.—An indictment for murder by inflicting a mortal 
wound, is supported by proof of a blow which caused an internal breach 
of the skin, though externally there were only the appearances of a 
bruise. 

Quere, Whether such an allegation would have been sufficient on the 
statute for cutting or wounding with intent to murder, &c.? Reg v. 
Warman, (1 Denison’s Crown Ca. 183.) See also Reg v. Smith, 
{8 Car. & P. 173.) 
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WH. &. District Contt. 


[Southern District of New- York.] 
IN ADMIRALTY. 
Before the Honorable SAMUEL R. BETTS, District Judge. 


BenjaMIN BEDELL AND OTHERS, LIBELLANTS, V. THE Brie Emiry. 
E. B. SHerwoop, Claimant. 


COLLISION. 


The want of a sufficient look-out is in itself a fault of grave magnitude, and one always 
stamped by the maritime courts as fastening on the delinquent vessel the consequences of 


the disaster, when no clear evidence is given, showing that the collision was from some 
other cause. 


Confusion and hurry on board a vessel, connected with mis-staying, &c., do not relieve from the 
obligation to maintain a look-out, nor from the consequences of a collision caused by negli- 
gence in this respect. 


No satisfactory conclusion can be adopted from the estimate of minutes or yards proved by 
witnesses at night, and during the existence of confusion on board, and it would be dan- 
gerous to place the decision of important questions on data so equivocal. 

Entire damages pronounced for against a vessel running free while wearing, and having no 
sufficient look-out, which came into collision with, and sunk another close hauled. 


On the evening of the 18th March, 1844, after dark, the wind being 
about W. N. W., and blowing fresh and at times squally, the brig 
Emily and schooner Virginian came in collision, somewhat to the south- 
ward and westward of the main light on Sandy Hook, and about a 
mile or a mile and a quarter from the point of Sandy Hook. 

The brig was from Charleston, the schooner from Norfolk, and both 
bound in the Hook and to New-York. 

The brig having tacked near the Romer shoal, stood on a S. W. course, 
and endeavored to tack when within four or five of her lengths from 
the shore, (the length of the brig was admitted to be one hundred and 
ten feet,) she mis-stayed, fell off to S. or S. by E. to wear, and afterwards, 
and when heading 8S. by W. or S. S. W., struck the schooner Virginian 
on her starboard or lee side, a little forward of amidships. The schooner 
was on her larboard tack, close hauled, and at the last moment, and be- 
fore the collision, put her helm down—the crew of the schooner. and 
one of the passengers, succeeded in getting on board the brig, three re- 
mained on board the schooner. The brig was backed off and brought 
to anchor; one of the passengers related that with the other two, he 
remained in the cabin, fearing to be crushed if coming on deck during 
the collision, aud when coming up, saw nothing of the brig, and while 
endeavoring to fill away the schooner towards the shore, found her sink- 
ing, and during an abortive attempt to clear the stern boat from the da- 
vits, she sank under them. The two other passengers, one an aged, 
the other a young man, perished, after a long struggle, and in the effort 
to climb the fore rigging; and himself swam to the mainmast and suc- 
ceeded in getting upon the cross-trees, where after remaining four hours, 
and when nearly exhausted, a schooner was seen some half a mile dis- 

















THE NEW-YORK LEGAL OBSERVER 341 


U. S. District Court—Bedell et al. v. The Brig Emily. 





tant, was hailed by him, and being brought to anchor, a boat was sent 
to his rescue, and he reached the city early the next morning. 

The brig remained at anchor during the night. 

A few days after, a gale of wind moved the schooner from her then 
position, and she worked along nearly a mile towards the northward, 
getting gradually into deeper water, and became a total loss, 





W. Q. Morton and A. Hamilton, Jr., for libellants. 
F. B. Cutting, for claimants. 


Betts, District Judge.—This case of collision is a serious one in 
every respect. It involves a question of property of great amount to the 
particular parties, and it was accompanied by a sudden and melancholy 
destruction of life ; and the decision of the cause may be understood to 
impute blameable misconduct to the one side or the other in this dis- 
tressing catastrophe. 

Independent of the customary difficulty attending collision cases, that 
of searching the real facts out of masses of conflicting testimony, the 
further one is presented here, that much of the proof and the argument 
in respect to the cause of this disaster, has relation to matters purely 
nautical and professional—whether proper seamanship was exhibited by 
the pilot on the occasion, in the judgment he adopted and in the orders 
he gave as to the management of the vessel, or by the crew in exe- 
cuting those orders. 

If, in my opinion, the rights of the parties depended upon the proper 
solution of, those questions, I should feel it incumbent on me to seek 
the assistance of nautical men, in weighing and applying the proofs to 
those points, and should have referred this branch of the subject to port- 
wardens or other competent seamen, to report their judgment upon it to 
the court. 

I am constrained, however, to take a view of the matter which Iam 
persuaded must prove less advantageous to the claimants, than to have 
had the professional skill of the pilot and good seamanship and con- 
duct of the crew in the particular manceuvre excepted to, adopted as the 
turning point of the case. 

For conciseness in reference to the parties in the cause, the names of 
the vessels will be used in the place of that of libellants and respond- 
ents. 

Both vessels were beating into the Hook from sea, on the evening of 
the 18th March, 1843. ‘The wind was about W.N. W., and the Vir- 
ginian was close hauled, or in the language of the witnesses, jammed up 
to the wind, and running close in by the Sandy Hook shore on her lar- 
board tack. 

The Emily had made a tack from the Romer shoal towards the west, 
and the pilot, judging she was but a few lengths from the shore, gave the 
proper directions for bringing her about on the other tack; in the attempt 
to do this, she mis-stayed, and orders were therefore given to wear ship. 

Some slight accidents impeded bringing the sheets and sails required 
to perfect this mancguvre into their places with the promptitude desired, 
and the witnesses on board differ widely in their opinions as to her situa- 
tion at the moment, and when the Virginian, was discovered. 
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The mate says, that the Emily was then in the act of wearing, and had 
fallen off to about south or south by east, but had not gained headway 
enough to mind her helm. 

The pilot says, the Emily headed about S. W. in making the tack over 
from the Romer, and that in wearing, she never fell off more than S. S.W., 
her helm hard up; at no time heading east of south ; and was on a direct 
tack to the shore then, and if she had Iuffed, must have gone ashore ; 
she might be going two or three knots at the time of collision. 

Davis at the helm, says she might then be going four or five knots, 
and was in the act of wearing. He afterwards computes her move- 
ments at six knots, and says she steered easy. 

Martin thought she was going five or six knots, and as he judged 
from the lights on shore, southerly towards the sea. 

James Smith says she was going about five knots, and names the 
sails that were full at the time. 

It must therefore be taken as proved by the claimants, that the Emily 
had a sufficient steering headway on, and was bearing seaward from the 
Hook. The decided weight of evidence, moreover is, that she was to 
the leeward of the Virginian at the time. 

A fact of great momeut in this posture of the two vessels, is the want 
of a look-out on board the Emily. 

The Virginian was not discovered from her until the instant before the 
collision, aud if a doubt might arise upon the evidence of those on 
board the Emily, whether the darkness of the night did not prevent 
their seeing an object ahead, the testimony from the Virginia puts the 
fact beyond question, that a vessel might be seen a distance sufficiently 
great for the use of every precaution necessary to avoid her. 

This, I think too, is the fair result of the evidence from those exa- 
mined to the point, on board the Emily. 

No satisfactory conclusion can be adopted from the estimate of mi- 
nutes or yards given by witnesses at such a time, and it would be most 
dangerous to place the decision of important and critical questions on 
data so equivocal. 

It cannot be supposed that witnesses can assert with any reasonable 
assurance that the time was two or ten minutes from the effort to wear 
the ship, to her collision, or that she was seen any certain distance 
in feet or yards, or for any certain number of minutes from the Vir- 
ginian having a supposed bearing S. and E., or that her distance from 
the shore was one or five hundred yards. Such estimates must, in the 
nature of things, be measurably conjectural, and in a good degree hap- 
hazard, especially when associated with the alarm of actual collision 
and shipwreck. 

Neither can we expect now to be certified in any reliable way of the 
actual bearing of the Emily, at the moment the Virginian was discovered 
from her, or what was the effect of the hurried and contradictory or- 
ders given her helmsman, under the hope to avoid the impending shock, 
or lessen its danger. 

It would seem, however, to be demonstrated by the evidence of pilot 
Ludlow, with the chart before him, and in presence of the pilot of the 
Emily, that the latter must have greatly misconceived his bearing, his 
distance from the shore, and speed, when the Virginian was discovered, 
or in less than the time employed to pass the questions and answers 











THE NEW-YORK LEGAL OBSERVER. 343 
U. S. District Court—Bedell et al. v. The Brig Emily. 











between him and the mate, and give and countermand the orders to the 
helmsman, his ship would have gone ashore. 

The place where the Emily anchored and where the Virginian was 
found sunk, neither fix with precision the distance of the vessels from 
the shore at the collision ; but they indicate it with more satisfactory ap- 
proaches to certainty than mere suppositions formed when the obser- 
vation and memory were exceedingly disturbed and confused from the 
mischance on board the Emily—from the darkness and roughness of 
the night, and especially from the consternation attending and follow- 
ing the striking of two vessels and sinking of one of them, under cir- 
cumstances so appalling. 

From those facts it would seem that the collision was a quarter or 
half a mile from the shore, and as from a course clearly bearing away 
from the Virginian, the Emily was seen suddenly coming directly down 
upon her, and in the end struck her, (though she was thrown up into 
the wind,) head on and bearing south-west, or south south-west, it is rea- 
sonable to infer that after wearing from the shore a safer distance, by some 
accident or mismanagement the Emily was again brought back in a 
direction directly on the land, and in that way came upon the Virginian, 
lying up between her and the shore. 

This is the united testimony of the witnesses on board the Virginian ; 
and the want of the proper watch on the Emily, deprives us of the 
judgment of witnesses on her, as to the manner in which a vessel to 
leeward came in contact with one to the wiudward, at the time press- 
ing out of the way, so far as to luff up, and shake her sails in the 
wind. 

The want of such watch not only leaves the representation of the 
facts to one set of witnesses, but becomes in itself a fault of grave mag- 
nitude, and is one always stamped by the maritime court as fastening 
on the delinquent vessel the consequence of disasters that occur, when 
no clear evidence is given—this proving that to be the cause of it. 

‘The earlier and modern cases concur in this doctrine, and establish 
the maintenance of an adequate look out, as a proper measure of precau- 
tion, the want of which places the responsibility for accidents on the 
offeuding vessel and its owners. 3 Hagg. 316, The Chester. 1 Rob. 
Jr. 131, The Diana. 

So also, the rule of law is explicit that the vessel having the wind 
free must generally take the risk of avoiding the one on a wind, and if 
the latter varies her course, even with the view of avoiding a collision, 
she either loses her claim to compensation, or may herself be adjudged 
to pay damages when the change of course brings her across that of the 
other vessel. Story Bailments, L. 611. 3 Kent, 184. 2 Dods. 83. 
5 Rob. 308, The Thames. 3 Hagg. 321, The Celt. Ib. 316. The 
Chester. 1 Rob. Jr., 311, The Diana. Ibid. 182, The Harriet. 

In the present case the change of the Virginian’s course, was not to- 
ward the Emily, and with a view to pass to leeward of her, but in the 
opposite direction, and more out of the way of her true direction, and 
the one she to that moment had been supposed to be pursuing. 

I find in this case the preponderance of proof is against the defence 
set up by the Emily. It shows she was not in the act of wearing when 
the collision took piace, but had come round:so that her sails were filled 
and she was bearing away before the wind. It shows that no suffi- 
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cient and proper look-out was kept on board her at the time: and it fur- 
ther shows that the Virginian was on the wind, keeping a good look- 
out and making all proper efforts to avoid the collision. 

The intermission for the moment of that precautionary vigilance on 
board the Emily might very naturally spring out of a confusion likely 
to arise from the failure of the vessel to come round on the wind, her 
dangerous proximity to the shore, the entanglement of some of the run- 
ning rigging which impeded her manceuvre, and the distraction these 
circumstances were calculated to produce in the attention of the mate, 
who at the moment appears to have been the only one acting as look- 
out forward. 

But they do not relieve the vessel from the obligation to maintain these 
precautions or from the consequences of the omission to do so, nor from 
the obligation, in her then position before the wind, of taking and pre- 
serving a course which should carry her clear of the Virginian. 

The decree is accordingly in favor of the libellants—the terms of 
which will be found in the order on file. 


From the above decree an appeal was taken to the Circuit Court of 
the United States for the Southern District of New-York, and the 
case heard by the Hon. Samuel Nelson, Circuit Judge, upon which 
hearing, further proofs were gone into by both parties, and the follow- 
ing judgment pronounced by his honor the appellate judge. 


Netson, J.—I have studied the facts in this case, which are volumi- 
nous, with a great deal of attention, and though the case is not with- 
out difficulty, owing to the serious conflict of the evidence in respect to 
almost all the material facts, 1 am bound to say, the result of my ex. 
aminations have led me to the conclusion, that according to the weight 
of the evidence, the Emily was in fault. 

1. The Virginian was to windward and the Emily to leeward, the for- 
mer heading along the shore N. or N. by W., and the latter heading S. 
by E. or S.S. E., and the two vessels half a mile or a mile distant from 
each other when first seen by the hands on the Virginian. 

2. The Virginian at no time changed her course more east, or in the 
direction of the Emily; on the contrary, immediately on discovering 
cohaet of collision, she bore further up into the wind which was W. 


She was not only not in fault at any time, but appears to have re- 
ceived and obeyed the only orders that could have availed her ip the 
emergency. 

3. lf the Emily had followed her course, much more if she had fal- 
len off before the wind, which she might readily have done, the colli- 
sion could not have occurred. It is | think, reasonably certain, that the 
mistaken order of the mate to the man at the wheel, in connexion with 
the derangement of the running rigging of the vessel, and coufusion on 
board at the time, among the hands, from her mis-staying a few minutes 
before, led to a change of course and consequent collision. 

It is apparent also, that the hands on board the Emily failed to keep 
a proper look out, for if they had, according to the weight of the evidence, 
the Virginian might have been seen some half mile distant before the 
accident, and from the relative position of the vessels, a proper precau- 
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tion at that distance, or even at a less distance, on the part of the Emily, 
would have prevented the disaster. 

The facts, beyond all doubt, bring the case down to the simple ques- 
tion, whether the collision occurred by accident or by the fault of the 
Emily ? 

It is a most unfortunate case to the parties concerned, in any aspect 
in which it can be viewed, or upon any conclusion that may be arrived 
at, but I feel bound to say, upon the evidence, that according to the 
weight of it, the Emily was in fault. She might have avoided the col- 
lision with the use of proper caution, skill and vigilance. The decree 
below is affirmed. 


A suit was afterwards: brought by the owner of the Emily, in the U. 
S. Circuit Court, against the Mutual Insurance Company, to recover the 
amount decreed aguinst the Emily in the above case. On demurrer to 
the declaration the court gave judgment in favor of the plaintiffs. 5 Leg. 
Obs, 406. Ebenezer B. Sherwood v. The Mutual Ins. Co. 

The case was then taken to the Supreme Court of the United States, 
and is yet pending.” 





Sn Chancery. 
Before the Honorable REUBEN H. WALWORTH, Chancellor of the State of New-York. 


Jesse Hoyt v. Witiiam L. McKenzie, Wittiam Tayior, AND 
OTHERS. 


INJUNCTION TO RESTRAIN PUBLICATION OF PRIVATE LETTERS. 


At common law, the author of a book, or other literary production, whether in the shape of 
letters or otherwise, has a ‘right of property therein, until it has been published with his as- 
sent, and he may, consequently, maintain an action for the damages which he may sustain 
by its being surreptitiously printed. 

But a court of equity will not, by injunction, restrain the publication of letters, where it appears 
that they'are'of no value to the’author as literary productions, and that the multiplication 
of ‘copies thereof would: be of no worth to him. 

Letters cannot be considered. valuable as literary productions, which the author would not con- 
sent to have published. 

Although it may be evident that thie publication of private letters may be with a view of wound- 
ing the feelings ‘of individuals; or' of gratifying a perverted taste, a court of equity has no 
jurisdiction to restrain, such'a publication. 

A court of equity has no power to restrain or punish crime, or to enforce the performance of 
moral duty, except so far as the same is connected with the rights of property. 

The decision of the Vice Chancellor in the case of Wetmore v. Scovel, (3 Edw. Ch. Rep. 515,) 
approved of. 


Ts was an appeal from an order of the Vice-Chancellor of the first 
circuit denying the application of W. Taylor, one of the defendants in 





* This case is of vety grave importance to our maritime commerce, and as the responsibili- 
ties of the underwriters, under the existing forms of the New-York policies, are probably 
about being permanently fixed according to the above case, scarcely any thing remains to be 
done by judicial decision to constitute them complete contracts of indemnity. 

We shall endeavor to give the earliest report of the judgment of the Supreme Court of the 
United States in the above cause. 
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this cause, to dissolve an injunction. The bill stated among other 
things, that the complainant, in May, 1844, was in possession, as his 
own property, of certain letters composed by him and addressed to other 
persons named in the bill, copies of which letters were contained in a 
printed pamphlet annexed to the bill as a schedule: that at the same 
time he was in possession of other letters addressed to him in the way 
of private correspondence by certain individuals named, and other per- 
sons, copies of portions of which were also contained in the printed 
pamphlet ; which last mentioned letters were the compositions of the 
several persons by whom they purported to have been written ; that the 
writers thereof, respectively, had the sole and exclusive right of making 
and multiplying copies thereof, and of printing and publishing the 
same ; and that the complainant had the right to the possession of such 
letters and their contents, and had a special property therein, as 
the bailee of the writers thereof respectively ; that the defendauts, 
W. L. McKenzie and C.S. Bogardus, or one of them, surreptitiously 
and fraudulently obtained possession of such letters by breaking open 
a chest in the custom-house, in which the complainant had deposited 
them for safe keeping, under lock and key, as the complainant believed 
and charged ; that having so possessed themselves of the letters, they 
used them for the purpose of making up the pamphlet annexed to the 
bill in this suit, and procured the pamphlet to be stereotyped, printed 
and published, and numerous copies thereof to be sold, and that they and 
the other defendants, some of whom were the associates, and others 
were their agents, had other printed copies on hand for sale, and that 
they intended to print and publish other copies thereof to an indefinite 
extent, and to sell the same; and that the defendants also intended to 
print and publish, and offer for sale, others of the letters so purloined or 
surreptitiously obtained ; that some of the defendants, and particularly 
W. Taylor, the appellant, a vender of books in New-York, had sold 
several thousand copies of the pamphlet, as the agent, or on commis- 
sion, for McKenzie and others of the defendants as the publishers, and 
had received and still held large sums of money, as the proceeds of such 
sales. ‘The complainant also alleged in his bill that the letters surrep- 
titiously obtained from him, and printed in the pamphlet, constituted its 
chief value, and that the portions of the pamphiet, exclusive of the let- 
ters, had no other literary or other value than as connecting the letters 
together. And he insisted that the publication of the letters composed 
and written by him, was in violation of his right of property therein as 
author, and of his exclusive right to print and publish the same, and to 
make and multiply copies thereof, and the publication of the letters ad- 
dressed to and received by him, was in violation of the rights of pro- 
perty of the writers of such letters, as the authors who had the exclu- 
sive right to make and multiply copies thereof, and was also a violation 
of his special property in such letters, as the bailee of the writers and 
authors ; and that he was entitled to the aid of the court to restrain the 
further publication of all the letters contained in the pamphlet, and the 
publication of those not contained therein, and to call for an account of 
the profits and proceeds of the publication and sale. ‘The prayer of the 
bill was therefore framed accordingly. 

Upon the filing of the bill, an ex parte injunction was obtained, re- 
straining the defendants and their agents from printing or publishing, or 
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in any way disseminating or parting with the original letters, or copies 
thereof, or printing, publishing, selling, or offering for sale, or disposing 
of the pamphlet, or of the stereotype plates of the same, or parting with 
or paying over any part of the proceeds of the sale of the pamphlet, 
other than to the complainant. 


M. G. Harrington, for the appellant. 
W. M. Evarts, for the respondent. : 


Tae CuanceLitor.—I have no doubt that by the principles of the 
‘common law, the author of a book, or other literary production, whether 
in the shape of letters or otherwise, has a right of property therein, at 
‘least until it has been published with his assent. The case of Webb v. 
Rose, decided by Sir Joseph Jekyll in 1732, where the clerk of a de- 
ceased conveyancer was restrained from printing the decedent’s drafts, 
was based upon that principle. This was followed by the decision of 
Lord Hardwicke in the case of Pope v. Curl, (2 Atk. Rep. 342,) in 1741, 
where the defendant was restrained by injunction from publishing 
Pope’s letters to Dean Swift ; and by the decision in the case of For- 
rester v. Waller, a few days previous, where the defendant was re- 
strained from publishing the complainant’s notes which had been sur- 
reptitiously obtained. Lord Northington, also, in the case of the Duke 
of Queensberry v. Shebbeare, (2 Eden’s Rep. 329,) which came before 
the Court of Chancery in England in 1758, refused to dissolve an in- 
junction which restrained the printing of an unpublished manuscript 
history of the reign of Charles II., by Lord Clarendon, a copy of which 
had been taken by permission of the personal representative of the au- 
thor; and which the person receiving the same had sold to the defend- 
ant, for publication, without authority. Indeed it appeared to be con- 
ceded by the counsel, as well as by all the judges in the case of Millar 
v. Taylor, (4 Burr. Rep. 2303,) that by the common law an author was 
entitled to the exclusive right to print his own literary productions, un- 
til they had been once printed and published by his authority ; and to 
maintain an action for the damages which he might sustain by its be- 
ing surreptitiously printed. And Mr. Justice Yates only differed in 
opinion with Lord Mansfield and the other judges of the court of 
King’s Bench, in that case, upon the question whether the author did not 
lose his exclusive right by printing and publishing his work himself; 
except so far as his right to the copy was protected by the statute on that 
subject. Itis true, when the question as to the rights of an author af- 
terwards came before the House of Lords, one of the twelve Judges of 
England thought the author had no exclusive right to his unpublished 
work, at the common law. And two others thought he could not main- 
tain an action at the common law, against any person who printed and 
published his literary production without his consent ; unless such per- 
son obtained the copy by fraud or violence. 

The decisions to which | have referred, settle the law on the subject 
in England. And as they were all before the separation of the colonies 
from the mother country, I consider them as binding upon this court. 
I should, therefore, affirm the decision of the Vice-Chancellor, so far as 
relates to the three letters written by the complainant himself, if those 
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letters were in fact of any value to him as literary productions, or if his 
exclusive right to multiply copies thereof was worth any thing to him. 
In relation to the letters written by other persons to him, however, if 
they were of any value to the authors as literary productions, or for pub- 
lication, the cases of Pope v. Curl, before referred to, and of Thomp- 
son v. Stanhope, (Amb. Rep. 737,) show that the right belonged to them 
and not to the complainant who received them without any authority, 
express or implied, to publish them. 

It is evident, however, in relation to all of these letters, that the 
complainant never could have considered them of any value whatever, 
as literary property. For a letter cannot be considered of value to the 
author, for the purpose of publication, which he never would consent to 
have published, either with or without the privilege of copyright. It 
would, therefore, be a perversion of a correct legal principle to attempt 
to restrain the publication of these letters, upon the ground that the 
writers thereof had an interest in them as literary productions. No one, 
it is true, whose moral sense is not depraved, can justify the purloining 
of private letters and publishing them for the purpose of woundiug the 
feelings of individuals, or of gratifying a perverted public taste. And 
itis hardly possible that any one who has been connected with the pub- 
lication and sale of the pamphlet annexed to the complainant’s bill, could 
for a moment have supposed, that these letters could have been honestly 
obtained for publication, or that they were published with the appro- 
bation of the writers thereof, or of the complainant, to whom most of 
them were directed. But this court has no jurisdiction to restrain or 
punish crime, or to enforce the performance of moral duty, except so far 
as the same is connected with the rights of property. ‘The vice-chan- 
cellor in the case of Wetmore v. Scovel, (3 Edw. Ch. Rep. 515,) cor- 
rectly decided that the court of chancery could not properly exercise the 
power to restrain the publication of private letters, on the ground of pro- 
tecting literary property where they possessed no attribute of literary com- 
position, and upon that principle, the application of the appellant should 
have been granted, in this case, ‘The order appealed from, must therefore 
be reversed ; and the injunction, so far as it affects the rights of the appel- 
lant, must be dissolved, with fifteen dollars costs. 








New-Dork Supreme Court. 
[Special Term, Buffaio.| 
Before the Honorable JAMES MULLETT, one of the Assistant Justices of the Supreme Court. 


Witiram C. Hatt anp Jonn T. Hatt v. FReperick A. 
McKniaur. 


PROCEEDINGS BY WARRANT UNDER THE aAcT OF 1831, TO PUNISH 
FRAUDULENT DEBTORS. 


‘The proceedings by warrant under the act of 1831, are for the benefit of the pursuing creditor, 
and he may, therefore, obtain a preference over the crediters; but such priority is not so 
absolutely established by the judgment and demand, as to make a refusal to comply with 


the demand in itself unjust. 
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The statute extends no further than to make the unjust refusal of the judgment debtor to ap- 
ply his money, money securities and available funds, to the payment of the judgment, a 
sign of an intention to delay or avoid the application of his property to the payment of the 
debt, equivalent to the act of transferring or secreting his property for the same purpose, to 
put the debtor on a level with those who remove, or secrete or dispose of their property for 
the purpose of defrauding their creditors, and render him liable to be proceeded against in 
the same way. 

Although a judgment creditor who has demanded, requested or proposed to take the defendant’s 
money or things in action in payment of his judgment, and has been unjustly refused, may 
apply for and obtain a warrant, yet he must establish the facts and circumstances on which 
the warrant is founded, which must be the unjust refusal of the defendant to apply his rights 
in action to the payment of the plaintiff’s demand. 

What constitutes an unjust refusal may be the subject of controversy before the officer who 
grants the warrant. 

The 7th section of the statute, requires something more from a defendant than his simple de- 
nial of the facts and circumstances on which the warrant was issued, there should be an 
answer, plea, excuse or justification given to the charge made against him, to entitle him to 
a discharge. 

A bona fide intention of an insolvent debtor immediately to assign all his property for the bene- 
fit of his creditors generally, is a just cause for refusing to apply his choses in action upon a 
judgment of one of his creditors: and a refusal founded on that intention is not so unjust as 
to render him liable to be proceeded against by warrant under the provisions of the statute. 

Such an assignment, however, to be meritorious and void of suspicion, should be early made and 
should be frank and absolute, and should also contain a full and fair inventory of the property 
assigned not only for the purpose of giving the assignee a better knowledge of, and more 
direct control over the assets entrusted to him, but to enable the creditors to call the trustee 
to account. 

Whether, however, a debtor who has held on to his property for forty or fifty days after his 
known insolvency, and has, during that time, transferred all his real estate and some of his 
choses in action in payment of a preferred part of his creditors; has sold all his personal 
property liable to be taken in execution, under circumstances unusual, in a business point of 
view, if not suspicious, can give his intention to make a general transfer of the fragments 
of his property for the benefit of all of his creditors, as a just reason for refusing to apply 
his rights in action to the payment of a judgment creditor, or whether after this he can 
make a general assignment which will entitle him to the favorable consideration, which is 
claimed for an assignment which provides for an equality among creditors, seems doubtful. 


On the 17th day of January, A. D. 1848, the plaintiff applied for and 
obtained a warrant against McKnight, under the act to abolish imprison- 
ment for debt, and to punish fraudulent debtors, passed April 26, 1831, 
on the ground that on the 17th day of January inst., they obtained a 
judgment against the defendant on contract, and for which he could 
not be arrested or imprisoned pursuant to the said act ; that the amount 
due on the judgment was $5,179 50; that the said McKnight had due 
tohima large amount for goods sold and delivered by the said McKnight, 
and otherwise, aud had divers notes and other evidences of debt, which 
he unjustly refused to apply toward the payment of said judgment. 
McKnight was brought up on the warrant on the 19th of January 
instant, upon which he delivered his affidavit, stating that he had read the 
petition and affidavit, on which the warrant was issued, that he contro- 
verted, and on his information and belief, fully denied that he ever un- 
justly refused to apply to the payment of said jndgment mentioned in 
the petition and affidavit, any money, notes or other evidences of debt. 
The defendant admitted the judgment stated in the plaintiff’s papers, 
and all the other allegations contained therein, except the unjust refusal 
to apply his rights in action, &c., to the payment of the said judgment. 
Dennis Bowen, Esq., was then introduced as a witness on the part of 
the plaintiff, who testified in substance that on Monday, the 17th instant, 
in the morning, and an hour or two after the above mentioned judg- 
ment was docketed, he made a demand of the defendant, that he should 
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apply to the payment of this judgment, all of his notes, accounts and 
other evidences of debt which he had, and also any money which he 
had, or enough of them to pay the debt, at the same time informing him 
of the judgment ; that the said defendant replied to the said demand in 
substance, that he could not give him his notes, accounts, evidences of 
debt, &c.; that he was going to make an assignment for the benefit of 
all his creditors ; that he had got his assignment partly or nearly drawn, 
and was going to execute it. 

In a previous conversation on the 15th day of January instant, he 
asked him how much his assets amounted to; he said about fifteen or 
twenty thousand dollars, which consisted mostly of accounts against 
people in Buffalo, and against steam-boats on the Lake; that when he 
made the demand he asked him if he had made any assignment or trans- 
fer of his assets or choses in action. Hesaid he had not. The warrant 
in this matter was taken out and delivered to the sheriff in about an 
hour after this demand. 

On his cross-examination, this witness testified in substance, that he 
knew the plaintiffs, they lived in New-York—one of them was at Buf- 
falo about three weeks ago; they gave him directions to manage this 
debt for them. 'The above judgment was recovered by confession on 
bond and warrant of attorney ; that at the time of obtaining this judg- 
ment, he held two accounts for about $270, an order on Mr. Tiffany 
for a note of about $600, and a note against Capt. Gardner for four or 
five hundred dollars, as collateral security for the note of six hundred 
dollars in the hands of Mr. ‘Tiffany, to be given up when that note was 
paid. ‘Tiffany had refused to give up the note which was in his hands; 
that he did not agree to take those notes and accounts in payment on 
the debt against the defendant. That on Saturday, the 15th instant, 
McKnight told him he was going to make an assignment for the benefit 
of all his creditors ; this was the assignment alluded to at the time of 
his refusal to apply his notes and accounts to the payment of this judg- 
ment; in the conversation on Saturday, he named Mr. Hawley for his 
assignee, and witness told him he had no objection to Mr. Hawley. 
That on Monday, the 17th, after he had made the demand, he told the 
defendant he had better inform his counsel that a demand had been 
made of him; he never advised McKnight to make a general assign- 
ment; that McKnight transferred the notes and accounts above men- 
tioned to him, for the purpose, as he said, of giving these plaintiffs a 
preference for a part of their debt. He had agreed to give them this pre- 
ference, but said he did not wish to make any preference in his assign- 
ment, but acknowledged that a part of the plaintiff's debt ought to be 
preferred, and therefore he transferred these accounts and notes to him. 

On direct examination resumed, this witness testified that there was 
nothing said about the notes and accounts which he held in his hands 
when McKnight gave the bond and warrant. McKnight had told him 
several times within the last two or three weeks, that he had turned out 
property to secure some of his creditors. He said that when he failed, 
he owed about $50,000, and that at the time of the conversation, he 
owed about $30,000. He told him he had turned out some vessels to 
Mr. Coit to secure him; that there was no assent on his part to defend- 
ant’s making a general assignment. 

On cross-examination, he testified that he received the above notes and 
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accounts, on the statement by defendant; that he gave them to him for 
the benefit of the plaintiffs, instead of preferring them in his general as- 
signment, which he said he intended to make. 

Mr. Hawley was introduced as a witness on the part of the said de- 
fendant, and testified, in substance, that he had been the.attorney and 
counsel of the defendant ; that the defendant some days ago directed 
him to draw a general assignment of all his property, for the benefit of 
all of his creditors. That on Saturday, the 15th of January instant, he 
had made a draft of such assignment, which was engrossed on Monday 
morning by his clerk ; about quarter to nine o’clock on Monday morn- 
ing, he went into his office with the engrossed assignment in his pocket, 
and intended to go immediately to Mr. McKnight’s store to have it exe- 
cuted. That he sat in his office three or four minutes when Mr. 
McKnight came in and told him that Mr. Bowen had made a demand 
of his property on the judgment in favor of the plaintiffs. That the de- 
fendant asked witness if he had prepared the assignment, and proposed 
to execute it then, and he told him he had better not do it yet, but wait 
until he had consulted counsel—this was within fifteen or twenty 
minutes after Mr. Bowen’s demand ; and that defendant had not made 
any inventory of his property to be assigned. 

On his cross-examination, this witness testified, in substance, that 
from the time of the issuing of the warrant in this case on the 17th 
instant, until the 19th instant, the defendant secreted himself to avoid 
the arreston the warrant. That on the 19th instant, he gave himself 
up voluntarily on this and the other warrants returned at the same time. 
That during the time that the defendant secreted himself, he confessed 
judgments to some of his other creditors to the amount, in all, of about 
$12,000. 

One in favor of Asa Wilcox, for about $4,085 72. 

One in favor of Jacob Happock and others, for about $3,590 05. 

One in favor of James P. Provost, for about $2,161 60. 

One in favor of The Sackett’s Harbor Bank for about $1,029 99. 

One in favor of 

One in favor of 

One in favor of 

One in favor of 


All of whom took out warrants under the act of 1831, against the de- 
fendant, and on which he surrendered himself at the same time that he 
submitted to the plaintiff's warrant. That executions were also issued 
on some of the judgments, some on the 18th, and some on the 2\st in- 
stant. ‘T’hat the creditors in whose favor the judgments were confessed, 
had notice of the plaintiff’s warrant from him, the witness. The object 
of giving them notice, was that they might be placed on the same ground 
as the plaintiffs. That since the defendant’s failure, which was on the 
4th day of December last, he had transferred some of his property in 
payment of some of his debts ; that he had sold some of his real estate, 
all except a lot on Pearl-street, which is subject to a mortgage for the 
payment of the whole purchase money. That since his failure he had 
transferred some of his papers, and choses in action in payment of some 
of his debts ; that he had sold all his goods, amounting to seven or eight 
thousand dollars to his brother, and taken his brother’s notes; the sale 
was made before Mr. Bowen’s demand. That defendant’s brother, to 
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whom he sold his goods was a young man, a little over twenty-one 
years old, and had for some time past been a clerk in Boston, and was 
there yet, and the goods still remained in the store occupied by the de- 
fendant. ‘That he knew from the defendant that he recently owned a 
one-horse wagon, and a share in a vessel called the Cambria, and be- 
lieved he still owned them, and that the vessel was at Detroit, detained 
by some pretended claim on her, and that he did not know where 
the wagon was. 

Le Roy Farnham was then called as a witness by the plaintiffs, and 
testified that he was under-sheriff of the county of Erie ; that he had in 
his hands the following executions, which were received on the respec- 
tive days mentioned in the schedule following : 


Asa Wilcor v. McKnight—$4,085 72, interest from January 17, 1848. 
Rec’d January 18, 1848. 

Jacob Happock and others v. Same.—$3,590 05, interest from January 
18, 1848. Rec’d January 18, 1848. 

James P. Provost v. Same.—$2161 60, interest from 18th January, 
1848. Rec’d 18th January, 1848. 

The Sackett’s Harbor Bank v. Same.—$1,029 99, interest from 20th 
January, 1848. Rec’d January 21, 1848. 


That he had been directed by Mr. Sherwood, the attorney for said 
Happock, to levy the execution on the goods in the store occupied by the 
defendant; that he had no other directions on the other executions than 
the general one to collect the amount out of the defendant’s property, 
and that he had made no actual levy. 

Upon the above mentioned case, the counsel for the plaintiffs moved 
for a warrant to commit the defendant. 


Muttett, J.—The only ground upon whieh this warrant was issued, 
and upon which the commitment of the defendant is demanded, is his 
refusal to apply his notes, accounts, and evidences of debt, to the pay- 
ment of the plaintiff’s judgment upon the demand of Mr. Bowen, on the 
17th instant. 

On the part of the plaintiffs, it is claimed that a judgment creditor 
whose claim has been established by a court of competent jurisdiction, 
and who has demanded the application of the defendant’s things in ac- 
tion, interest in some public or incorporated stock, money, or evidences 
of debt, to the payment of his judgment, has acquired a prior right over 
other creditors, so perfect and absolute, that a refusal to comply with it, 
is in itself unjust, and incapable of any explanation or excuse. In fact, 
that the injustice cannot be controverted. 

The case of the Jefferson County Bank v. Prime, Ward & Co., 
(5 New- York Leg. Obs. p. 409,) is referred to as sustaining the above claim 
of the plaintiffs. I have read that case with profound respect for the 
learning and research of the Hon. Justice who decided it, and acknow- 
ledge that some expressions contained in the opinion, give countenance 
to the assumption of the plaintiffs’ counsel. I concur most fully with 
all the arguments of that learned jurist, going to show that the proceed- 
ings by warrant, under the act of 1831, are for the benefit of the pursuing 
creditor, and that he may thereby obtain a preference over other creditors. 
But I cannot perceive how such priority is so absolutely established by 
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the judgment, or by the judgment and demand, as to make a refusal to 
comply with the demand, in itself unjust. 

Previous to the law of 1831, a judgment was not alien on the defendant’s 
personal property, and his choses in action could not be reached, even by 
an execution at law. Upto the time that the plaintiff had obtained a lien 
on the defendant’s personal property by execution, or on his choses in 
action by proceedings in equity, the defendant’s right of disposing of 
such property bona fide was not abridged. There is nothing in the act 
of 1831 directly altering this law, and the rules of decision on these 
subjects generally, have remained the same since the said act, as they 
were before. Does the true construction of the act of 1831 necessarily 
produce the effect claimed by the plaintiffs? As the history and laws 
of a country have a very intimate relation to each other, so the history 
of any particular act of legislation, may, with propriety, be referred to, 
as a means of ascertaining its object and true meaning. The history of 
the act “to abolish imprisonment for debt, and to punish fraadulent 
debtors,” is not involved in obscurity. The act was the result of a 
strong public sentiment openly and freely discussed. Imprisonment 
for debt was denounced as barbarous, anti-republican, cruel, and unjust. 
It was admitted that the debtor’s property, in whatever form it might be, 
should be sacredly holden for the payment of his debts, but that his per- 
sonal liberty should not be forfeited by his poverty. 'The demands for 
legislation on this subject, were answered only by arguments against its 
policy. It was said to be impracticable to make a law to exonerate the 
honest debtor from imprisonment, which would not be available by the 
dishonest. That the dishonest debtor, who was really rich, might con- 
vert his property into money, stocks, bonds, and mortgages, or other 
cash securities, which could not be reached by execution at law, set his 
creditors at defiance, and live comfortably on the income of his secreted 
estate, if he was exonerated from the dread of the jail limits. Long be- 
fore 1831, legislative attempts were made to secure the abolition of im- 
prisonment for honest debtors, and to guard against the above objections. 
One bill was proposed to the legislature, abolishing imprisonment for 
debt generally, but giving the plaintiff who claimed a right to imprison 
his debtor, on account of some specified frauds, a privilege to suggest on 
his declaration the frauds upon which he claimed that right, and call 
upon the defendant to answer them. These suggestions, if denied, were 
to be tried by a jury, and the judgment in the cause was to contain an 
award of execution, against the property, or against the property and 
and person of the defendant, according to the finding of the jury. This 
plan was considered as productive of too much litigation, and therefore 
failed. The act of 1831 was a more successful attempt to obtain the de- 
sired object of abolishing imprisonment for debt, and to meet all the ob- 
jections against such a system. It was not a primary or prominent ob- 
ject of that act to give any creditor, or class of creditors, a priority over 
others in the collection of their debts, though such priority might be the 
reward of vigilance in proceeding under it. 

The first section of the act of 1831, provides that no person shall be 
arrested or imprisoned on any civil process issuing out of any court of 
law or equity, in any suit or proceeding for the recovery of any money 
due upon contract, &c., or in other words abolishes imprisonment for 
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debt. The act then proceeds to provide against the anticipated evils of 
the system. 

Section 3. Provides, That in all cases where by the preceding pro- 
visions of the act, a defendant cannot be arrested or imprisoned, it shall 
be lawful for the plaintiff, who shall have commenced a suit, or obtained 
a judgment or decree, against a defendant in a court of record, to apply 
to certain officers therein named, for a warrant to arrest the defendant 
in such suit. Which warrant he will be entitled to, on adducing satis- 
factory evidence to the officer, by the affidavit of himself or some other 
person or persons, that there is a debt, or demand due to him from the 
defendant, amounting to more than $50, for which the defendant, ac- 
cording to the provisions of said act, cannot be arrested or imprisoned ; 
and establish one or more of the following particulars. 

1. That the defendant is about to remove any of his property out of 
the jurisdiction of the court in which such suit is brought, with intent 
to defraud his creditors: or, 

2. That the defendant has property, or rights in action, which he 
fraudulently conceals; or that he has rights in action, or some interest 
in any public or corporate stoek, money, or evidences of debt which he 
unjustly refused to apply to the payment of any judgment or decree, 
which shall have been rendered against him, belonging to the complain- 
ant: or, 

3. That he has assigned, removed or disposed of, or is about to assign, 
remove or dispose of any of his property, with intent to defraud his cre- 
ditors : or, 

4. That the defendant fraudulently contracted the debt, or incurred 
the obligation respecting which the suit is brought. 

This is all there is in the act respecting judgment creditors, and their 
newly assumed rights and powers. In proceedings by warrant under 
the act of 1831, a judgment creditor has no preference over a plaintiff 
who has commenced a suit, except in the single case of the unjust refu- 
sal of the defendant to apply his rights in action, &c., to the payment 
of the judgment. A plaintiff who has barely commenced his suit, may 
apply for, and obtain a warrant, and all the benefits and priorities under 
it, by showing that the defendant has committed, or is about to commit 
any of the frauds mentioned in the said 4th section, even that the de- 
fendant has rights in action, which he fraudulently conceals. ‘Thus 
the pretended superior right of a judgment creditor to have the defend- 
ant’s choses in action applied to the payment of his judgment, may be 
obliged to yield to the superior vigilance of a plaintiff who has barely 
commenced his suit, and instituted proceedings, on the fact that the de- 
fendant fraudulently conceals from him, the very rights in action, which 
the judgment creditor claims to have applied on his judgment. 

There is nothing in the act of 1831, that expressly gives a judgment 
creditor any higher right to have the defendant’s choses in action, ap- 
plied towards the payment of his judgment, than he had before that act. 
‘The fact that his demand is established by a competent tribunal adds 
nothing to his right, as no statute or law makes a judgment a lien on the 
defendant’s personal property. ‘The plaintiff gains no strength of priority 
or claim to the defendant’s rights in action, by the fact that he has a judg- 
ment, nor is the defendant’s power to dispose of his personal property 
and choses in action diminished by the judgment of his creditor. When 
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does a judgment creditor acquire that specific right which it is abso- 
lutely unjust to resist? Is the right acquired by the demand of the de- 
fendant’s notes, accounts, &c., on the judgment? It is true, that de- 
mand is a strong word, and is founded on a right; a right to de- 
mand a thing, is a right to have the thing demanded. But the 
word demand, is not used in the statute, on this subject, it is 
used only in argument as the means of provoking a refusal, as 
though there could be no refusal without a previous demand. Why 
not use the word request, which is equally as effective in producing a 
refusal, and does not indicate even a claim of right. All the rights 
which the statute of 1831 gives a judgment creditor over others who 
have commenced suits, is one more ground for suing out a warrant, and 
therefore, one more means of gaining a priority over other creditors, but 
his priority is to be acquired by his warrant, not assumed for the pur- 
pose of entitling him to a warrant. It appears to me that the statute 
under consideration extends no further than to make the unjust refusal 
of the judgment debtor to apply his money, money securities and availa- 
ble funds, to the payment of the judgment, a sign of an intention to de- 
lay or avoid the application of his property to the payment of the debt, 
equivalent to the act of transferring or secreting his property for the 
same purpose, to put the debtor on a level with those who remove, or 
secrete, or dispose of their property, for the purpose of defrauding their 
creditors, and render him liable to be proceeded against in the same way. 

Although a judgment creditor who has demanded, requested, or pro- 
posed to take the defendant’s money, or things in, action in payment of 
his judgment, and has been unjustly refused, may apply for and obtain 
a warrant, yet he must establish the facts and circumstances on which 
his warrantis founded. The fact on which the warrant in a case like 
this is founded, is the unjust refusal of the defendant. The statute re- 
quires something more than a bare refusal ; it must be an unjust refu- 
sal. If the bare refusal was in itself considered unjust, illegal, &c., there 
was no need of the adverb unjustly to qualify the refusal. The bare 
word refuse would have been sufficient, and the bare act of refusal by 
the defendant, would have entitled the plaintiff to the warrant, and ena- 
bled him to sustain it, and put his rights under it beyond all controversy 
on the part of the defendant. But the 7th section of the act, on the ap- 
pearance of the person arrested before the officer issuing the warrant, he 
may controvert any of the facts and circumstances on which the war- 
rant was issued, and may at his option verify his allegations by his own 
affidavit. In case the warrant was founded on any of the intentions to 
defraud, mentioned in the 4th section of said act, the alleged fraudulent 
intention may be controverted. When the defendant’s unjust refusal 
to apply his rights in action, to the payment of the plaintiff's judgment 
is the grouud of the warrant, why may not the injustice of such refusal 
be controverted in the same way? ‘The said 7th section makes no dis- 
tinction between this case and the others. It appears to me, that the 
qualification of the word refuse, indicates that there may be more than 
one kind of refusal; that if there is an unjust refusal, there must be 
somewhere such a thing”as a refusal which is not unjust, and that 
whether the refusal in a particular case is unjust or not, may be the sub- 
ject of controversy before the officer who issued the warrant. If the re- 
fusal is justified, the defendant will be discharged, but if the officer is 
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satisfied that the allegations of the complainant are established, and that 
the defendant has done, or is about to do any one of the acts specified in 
the said 4th section, he shall commit the defendant; then, and not till 
then, the plaintiff has secured the priority which is given to him by the 
statute, and the proceedings under it, although it may relate to the 
time of the unjust refusal. I therefore considered the refusal prima 
facie unjust, and permitted the defendant in this case, to contro- 
vert the facts and circumstances on which the warrant was founded, and 
to show, if he could, that his refusal to comply with Mr. Bowen’s de- 
mand was not unjust. Upon this, the defendant presented his affidavit, 
merely stating that he had read the petition and affidavit on which the 
warrant was issued, and that he controverted, and on his information 
and belief, fully denied that he unjustly refused to apply to the payment 
of the judgment mentioned in the petition and affidavit, any mouey, 
notes, or other evidences of debt. It appears to me that the 7th section 
of the said act, requires something more from the defendant, than a sim- 
ple denial of the facts and circumstances on which the warrant issued ; 
something like an answer to the charges made against him, he may 
verify his allegations by his own affidavit. I think allegations in this 
statute means that which is offered as a plea, excuse, or justification ; 
but this point was not made on the hearing, and the plaintiff voluntarily 
assumed to prove the facts and circumstances on which the warrant was 
issued. The defendant then claimed to justify his refusal, on the ground 
that he was at the time of the demand, in the act of making, had partly 
made, and was about to execute a bona fide assignment of his property 
for the benefit of all his creditors. 

This presents the question, whether a bona fide intention of an in- 
solvent debtor, immediately to assign all his property for the benefit of 
his creditors generally, is a just cause for his refusing to apply his 
choses in action upon a judgment of one of his creditors, or whether 
a refusal founded on that intention is so unjust as to render him liable to 
be proceeded against by warrant, under the 3d, 4th, 5th and 6th sections, 
of the act to abolish imprisonment for debt and to punish fraudulent 
debtors. ‘The plaintiff claims that although a general assignment may 
be just to the creditors generally, it is unjust to him, because it violates 
his legally established priority. This is arguing in a circle, or rather 
it is assuming the conclusion of the argument as a proposition to argue 
from. ‘The judgment creditor obtains a priority only by warrant 
founded on an unjust refusal, and he claims to assume his priority for 
the purpose of showing the refusal to be unjust. Suppose that the 
debtor had many creditors, some of whom had obtained judgments, 
some commenced suit, and others had taken no legal steps to collect 
their debts, and no creditor had acquired any specific lien on his pro- 
perty, would a bona fide general assignment of all his property for the 
benefit of all his creditors be unjust to any one of them? It has long 
been a settled maxim in courts of equity, that equality among credi- 
tors, isequity. The Legislatures of this State and of the United States, 
have manifested their approbation of equality among creditors, or rather 
their disapprobation of preferences among creditors. The benefits of 
the two-third act, and of the act to exonerate the person of the debtor 
from imprisonment, are refused to such debtors as shall have preferred 
any of their creditors, and the late bankrupt act of the United States, 
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withheld its favors from bankrupts who had made such preferences. 
As far as I am acquainted with the sentiments of the business commu- 
nity, a fair and honest assignment of all the property of an insolvent 
debtor for the equal benefit of all his creditors, has generally been con- 
sidered commendable and satisfactory. I think such equality among 
creditors is in accordance with the spirit of the legislation and jurispru- 
dence of this state, and ought to be encouraged, and that a bona fide 
intention to give such equality, is a just reason for refusing the prefer- 
ence sought by a judgment-creditor under the fourth section of the act of 
1831. But such general assignment, to be entitled to the favorable con- 
sideration demanded for it should be early, full, frank and absolute. I 
doubt whether a debtor who has held on to his property forty or fifty 
days after his known insolvency, has during that time, transferred all 
his real estate, and some of his choses in action, in payment of a pre- 
ferred part of his creditors, has sold nearly all his personal property li- 
able to execution, under circumstances unusual, in a business point of 
view, if not suspicious ; can give his intention to make a general trans- 
fer of the fragments of his property for the benefit of all his creditors, 
as a just reason for refusing to apply his rights in action to the pay- 
ment of a judgment creditor, or whether after all this, he can make a 
general assignment, which will entitle him to the favorable considera- 
tion which is claimed for an assignment which provides for equality 
among creditors. 

I also believe that such general assignment, to be meritorious and 
void of suspicion, should be accompanied by a full and fair inventory 
of the property assigned, not only for the purpose of giving the assig- 
nee a better knowledge of, and a more direct control over the assets en- 
trusted to him, but to enable the creditors to call the trustee to account. 
It cannot be denied that all dominion of an insolvent debtor over the 
assigned property is subject to suspicion, and especially when he has 
given his assignee, or his creditors, no power to call him to a specific 
account, 

It is also shown in this case, that on the very day that Mr. Bowen 
made the demand, the defendant voluntarily confessed judgment to 
other creditors, to the amount of ten or twelve thousand dollars, and 
permitted executions to issue on those judgments immediately. 
Whether this conduct is to be considered as evidence of the sincerity of 
the defendant’s professed intention, to make a fair, general assignment 
of what property he had left, or as an abandonment of that bona fide 
intention, it is equally unfortunate for him in this case. He has put it 
out of his power to do, what he says he intended to do. He cannot now 
provide for that equality among his creditors, which he offers as a just 
cause for refusing to apply his things in action to the payment of the 
plaintiff’s judgment. His refusal, therefore, stands without any just 
cause. 

Under these views of the subject, I am clearly of the opinion, that 
the plaintiff’s allegations are substantiated, that the defendant had 
rights in action, and evidences of debt, which he unjustly refused to 
apply to the payment of the plaintiffs’ judgment, and that he must be 
committed, 
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Court of Admiralty. 
Before the Right Honorable Sir STEPHEN ‘LUSHINGTON. 
THE GENESEE.—28¢h April, 1848. 


DERELICT.—STEAMER. 


Derelict does not mean, in all cases, an abandonment sine animo recuperandi; anda ship 
may, for the purposes of salvage, be considered a derelict, though the expectation of recover- 
ing her may exist. 

A ship in a situation of great peril, was assisted by smacks, but the essential service of bringing 
her away from the place where she was, into one of safety, was performed by a steamer, 
the services of the smacks being of no importance in the end, by reason of the steamer’s 
coming up.—Held, that the smacks, notwithstanding the effective service of the steamer, 
were entitled toa large reward. 


Tuts was a case of salvage. ‘The facts are fully stated in the judg- 
ment. 
At the opening of the case, 


Sir John Dodson, Q. A., (Bayford with him,) for some of the salvors, 
objected to certain deductions from the value of the property salved, 
claimed on behalf of the owners. These deductions were for—first, 
lights ; second, pilotage ; third, insurance ; fourth, wages; fifth, stores 
consumed ; sixth, cooperage; seventh, claims for damage; eighth, 
dock charges ; ninth, discount, commission, and other charges, exceed- 
ing in amount those allowed to the marshals of the court: the whole 
deductions claimed making up a sum of 2,0001., the value of ship, cargo, 
and freight being about 14,0001. 


Phillimore and Robertson, for others of the salvors, 


Addams and Robinson for the owners, contended that the preser- 
vation of the ship and property was chiefly owing to the assistance of a 
steamer, called the Robert Bruce, with whom the owners had entered into 
an arrangement, and that the services of the smacks were of little or 
no use, and their crews, consequently, were not entitled to any large 
sum by way of remuneration, however great their exertions, or merito- 
rious their iutentions. 


Dr. Lusuinetron.—The ship and cargo in this case, are, together 
with the freight, of very considerable value. Her Majesty’s Advocate, 
in opening the case on behalf of the salvors, stated that various deduc- 
tions had been attempted to be made, which it was the duty of the court 
to rectify. In the present instance, where the value is about 11,0002., 
so that the fund out of which | am to give a remuneration is ample ; it 
is unnecessary to enter into that question. If I were to do so, there 
have been some deductions made which I should not allow. I will 
now proceed to consider the claims of the two sets of salvors. The 
first consists of three vessels, The Queen, The Buffalo Gal, and the 
Morning Star; and certainly they are entitled to be considered the 
principal salvors, because they were the persons who boarded this ves- 
sel when no one else was on board, and ultimately were the means of 
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conveying her toa place of safety. 'The Queen was the most meritori- 
ous of all, because she was exposed to the greatest degree of peril and 
danger. She went out on the 7th December, to the assistance of ves- 
sels in distress, and when she approached this vessel was employed for 
the purpose of procuring an anchor and cable. In the discharge of that 
duty she got an anchor and cable on board, and proceeded in search of 
the vessel. It is established to my satisfaction, by two gentlemen who 
were themselves commissioners of salvage, that there was great danger 
in the performance of this service, great skill, perseverance and intrepi- 
dity. The Queen, not having succeeded in her efforts to find the ves- 
sel during the night, continues her search, and finally finds the vessel 
in a position which I must hereafter describe. One of the circum- 
stances which I must notice, is the great need in which the vessel stood 
at the time when the Queen first approached her, because a knowledge 
of the danger of the vessel to which the service is rendered, is one of 
the ingredients which is always considered in salvage service. The 
Genesee had been for several days previously exposed to severe 
weather. It is quite evident to any person who considers the facts as 
detailed in her protest, that she must have been in a state of very con- 
siderable peril, because of the two anchors which had been laid out she 
had actually lost one, with its cable; and no vessel could be in a more 
dangerous state than one at that season of the year, and, in that state of 
the weather, deprived of her principal anchors and cables. At that 
time the pilot ordered that the main and mizzen mast should be cut 
away ; and this added most materially to the difficulty of the vessel ef- 
fecting her final escape to a place of safety. It is said by the master 
that this was contrary to his wish, for he proposed to go to the North 
Sea, but could not prevail on the pilot so to do. But whether the act 
was right or wrong, the salvors had nothing to do with it. I am dis- 
posed, however, to think, from the statement of the master, that the pilot 
was not much in the wrong, because, I apprehend, that he must be con- 
sidered a person of great skill and knowledge, and the mere sugges- 
tion of the master, can scarcely be put in competition with those quali- 
ties. The character of the pilot is not, so far as 1 know, impugned by 
any of the circumstances in the case. It is true he has not made an 
affidavit, and that is a circumstance the court always regrets ; still 
more so, as it somehow happens that frequently, though the evidence of 
the pilot would be the most trustworthy and useful in the true dis- 
covery of the facts, yet, on this part of the coast, when the evidence of 
the pilot is wanting, he is not forthcoming. There is some interest, 
some influence which prevents the court having the benefit of his evi- 
dence. I am desirous, if possible, of making some suggestion to the 
'T'rinity Board, whereby the evidence of a pilot, in a case of this de- 
scription, shall be enforced. I do not mean to enforce a voluntary affi- 
davit, but to enforce his examination by a competent tribunal. Fol- 
lowing this case in order that the master does not attribute to the Queen 
the slightest remissness in performing the service, and the ship con- 
tinued to drift on towards the Goodwin Sands. He states that at 3 P. M., 
he hoisted a signal, by the pilot’s request, and the Fame coming out, he 
employed her to bring thirty fathoms of chain, but she did not return. 
The gale continuing to increase, he employed a third lugger, the Petrel, 
to keep near, in case he should be obliged to abandon the ship. It 
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does not seem from the protest, whether this was suggested by the mas- 
ter or the pilot, but the vessel was kept very properly and justly to 
saves the lives of the crew, if it were necessary to desert the ship, 
which was a probable event. Ultimately the Genesee was abandoned ; 
the crew went on board The Petrel, and were conveyed to Broadstairs. 
Here, in fact, end the services of The Fame and The Petrel; and 
if the ship had been totally lost there would have been an end 
of their claim. 'The question I have to determine with respect to these 
two vessels is, whether what they did towards saving the lives of those 
on board the vessel, and rescuing the vessel from peril, will or, will not 
enable the court to give them a reward. As to their meritorious exer- 
tions, especially those of The Petrel, in laying by to save the lives of 
the crew, I think there cannot be two opinions entertained. On the 
morning of the 8th, after the vessel was abandoned, The Buffalo Gal 
and The Morning Star discovered her, and their crews got on board. 
Soon after that, The Queen came up to their assistance, and at this time, 
no one else was on board, and the ship was held only by the starboard 
anchor in a position of imminent danger. The men determined to 
remain by her as long as she did not start from her anchor. Some of 
them set to work at the pumps, and others cleared away the rigging, and 
rigged a jury-mast ; and they admit that the Queen is entitled to a re- 
ward in the same way as themselves. Was this vessel a derelict? I 
am inclined to consider that she was in the sense in which Iam about 
to use that word. Ido not apprehend that it ordinarily means an aban- 
donment sine animo recuperandi, because, when a vessel is near the 
shore, no one abandons her in the expectation that he shall never re- 
cover her. When, however, a vessel is abandoned in the middle of the 
Atlantic, there is no animus recuperandi. It appears to me, however, 
that the master was fully justified in quitting the vessel, because, with 
the strength he then had, he had no means of saving her from destruc- 
tion. She was quite derelict enough for the present purpose, since the 
court is relieved from the ancient rule of appropriating one-half of the 
property to those who find the vessel ; while she was in the state I have 
now described,the steamboat Robert Bruce came up, together with the mas- 
ter, mate and pilot. Iam not satisfied, that on this part of the case, I have 
been told the whole truth. 1 am not satisfied that the Robert Bruce might 
not at once have towed her to the harbor at Ramsgate, or to the Downs. 
But I must in justice say, that the master of the Robert Bruce states, 
that it was not safe to commence that proceeding then. The Robert 
Bruce, however, again came back, took the vessel in tow, conveyed her 
first to the Downs, and subsequently to Ramsgate harbor, where this very 
valuable property was placed in a state of safety. It had been contended 
by the owners, ‘that the greater part of the service had been rendered 
by the Robert Bruce; but that is a question which requires a little 
more consideration before the court can agree in that conclusion. It 
is true that the real essential service of bringing the vessel away 
from the spot she was in, was performed by the Robert Bruce, and 
it is equally true that the rigging of the jury-mast, and the getting 
of an anchor and cable turned out to be of no importance, inasmuch 
as the Robert Bruce could at once render assistance. But it is a 
very different question, in my opinion, where salvors have exerted 
themselves for the preservation of a ship and cargo at the risk of 
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their lives, and that under circumstances in which it might be im- 
possible to obtain a steamer, to say that the great merit in this case be- 
longed to the steamer, and not to the salvors, is, in my view of the matter, 
not a fair view of the case. In former days, when no steamers existed, 
there were cases of very extraordinary labor, activity, perseverance, risk 
and danger, in which very large rewards were given to salvors who 
encountered them, whereas now a steamer abbreviates the time during 
which services are performed, and takes a great part of the danger. 
But that is no reason why, when steamers cannot be obtained, or are 
of no service, salvors are to have a large diminution made in their re- 
ward. I have thought it right to notice this, in order to encourge sal- 
vors, whenever they can, to resort as speedily as possible to the em- 
ployment of steamers, because I believe the lives of the persons on 
board and the property are far more likely to be saved by that means. 
If I were to deprive salvors of their reward, because the end of a ser- 
vice was completed by a steamer, I think I should do mischief to the 
real interests of the commerce and navigation of the country. I have 
stated, as far as necessary, all the circumstances of the case; and now 
for the sum of money I shall allow. I shall give the salvors all the ex- 
penses they have iucurred, and pay them for the damage done. In ad- 
dition to that, I shall decree to The Queen, The Buffalo Gal, and The 
Morning Star, the sum of 1,200/., and to The Fame and Petrel, 300/. 





N. D2. Supreme Court. 
[ Rensselaer General Term.| 
(Jn Error.) 
Buunt v. Bovp.—June, 1848. 
PROMISE TO PAY DEBT OF ANOTHER—WANT OF CONSIDERATION. 


The plaintiff in error was indebted to R., and R. at the same time was indebted to the defend- 
ant in error. On a settlement between plaintiff in error and R., it was agreed that plaintiff 
in error should discharge his debt due to R. by giving R. a promissory note for $63, and 
paying defendant in error $87. 

The defendant in error sued R. to recover the $87. 


Held, that the suit could not be sustained, there being a want of consideration to support the 
promise. 


Tue circumstances of this case were these: the now plaintiff being 
indebted to one Rowley $150, and Rowley at the same time being in- 
debted to the now defendant $87, on settlement between the now plain- 
tiff and Rowley, it was agreed that the now plaintiff should discharge 
his debt due to Rowley, by giving Rowley a note for $63, and paying 
the now defendant $87—subsequently the now defendant sued the now 
plaintiff in the Mayor’s Court at Albany, to recover the said sum of $87, 
and obtained a judgment: on that judgment, the now plaintiff brought 
his writ of error. 

VOL. VI. 46 
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By the Court.—Parxer, J.—The first question to be determined is, 
whether the promise made by the now plaintiff, to pay the debt due to 
the now defendant from Rowley, was void by the statute of frauds. 

In the recent case of Barker v. Buchlin, 2 Denio, 45, Jewett, J., has 
reviewed the cases on this point. The distinction between a promise 
of a party to pay his own debt to a third person, instead of to his own 
creditor, and a promise to pay the debt of another, upon some other 
consideration, is fully sustained, and the former was held not to be 
within the statute. 

In this case there was no privity of contract between the now plain- 
tiff and defendant. No new consideration passed from Rowley to the 
defendant. Rowley left $87 of his demand unpaid, and the now plain- 
tiff promised Rowley he would pay that sum to the now defendant. 

In Barker v. Buchlin, B. being indebted to plaintiff, sold property to 
defendant, on his agreeing to pay the price of it to plaintiff. ‘I'he de- 
fendant, in effect, received money to plaintiff’s use. In this respect, 
that case differs from the one we are now considering. In the present 
case, there was no new and distinct consideration—the now plaintiff re- 
ceived nothing to the now defendant’s use. He had previously had the 
benefit of the Jabor of Rowley, for which he stillowed him. If Rowley 
had received from defendant all the money due to him, and then paid 
back to the now plaintiff $87, to be paid to the now defendant, the ac- 
tion could have been maintained. And such payment would not have 
been a mere form; it would have changed the substantial rights of the 
parties. It would have discharged Rowley’s claim against the now 
plaintiff. 

When suits have been brought by a person, not a party to the con- 
tract, but for whose benefit it was made, the question whether the de- 
fendant had received money or property as a consideration for the pro- 
mise, has been in general regarded as the controlling circumstance. 

In Fauley v. Cleveland, 4 Cowen, 432, Moon was indebted to the 
plaintiff in $100, for which plaintiff held his promissory note. After 
the maturity of the note, Moon sold to defendant a quantity of hay, 
worth $150, in consideration of which Cleaveland promised to pay the 
amount due on Moon’s note. In giving the opinion, Savage, Ch. J., 
said, “In all these cases, founded upon a new and original consideration 
of benefit to the defendant, or harm to the plaintiff, moving to the party 
making the promise, either from the plaintiff or the original debtor, the 
subsisting liability of the original debtor, is no objection to the reco- 
covery.” The Supreme Court gave judgment for the plaintiff, which 
was affirmed, 9 Cowen, 639. 

In Elwood v. Monk, 5 Wen. 235, defendant was held liable to the 
plaintiff on a promise made to J. M., to pay his debt to the plaintiff, in 
consideration of property received from J. M. 

In al] cases there must be a new and distinct consideration. Such a 
consideration was wanting in this case. Indeed, the evidence shows 
no consideration for the promise. There was never any discharge of 
the indebtedness from Rowley to Boyd, nor of that from Blunt to 
Rowley. 

The whole case rests upon a naked promise from the now plaintiff to 
Rowley, that he would pay to plaintiff a debt that Rowley owed to the 
now defendant, and there is no view of the case in which the action 
can be sustained. 
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Watson. J., concurred. 


Harris, J., dissenting.—This clearly is not a case within the statute 
of frauds. The question is, whether Boyd can maintain an action upon 
a promise made to Rowley for his benefit, the consideration for such 
promise moving from Rowley, and not from Boyd. 

A writer in the American Jurist, cited in Barker v. Buchlin, states 
the rule in very explicit terms. “It is now well settled, that in gene- 
ral, if one person make a promise to another for the benefit of a third, 
the third may maintain an action upon it, though the consideration 
does not move from him.” If the promise of Blunt to pay the debt of 
Rowley to his creditor, the now defendant, had been founded upon a 
then present consideration moving from Rowley to Blunt, then it is not 
denied that this action would be maintainable. Thus, if instead of al- 
lowing Blunt to retain the $87, upon his promising to pay the debt 
specified, he had received the amount and immediately returned the 
same to Blunt, upon his promise to pay the same to the now defendant, 
then this action, it is admitted, could have been maintained. But I am 
entirely unable to discover any foundation for such a distinction, either 
in principle or in the adjudged cases. It is enough, I think, that the 
promise is founded on value received, and that value may as well con- 
sist in an existing indebtedness, as a consideration paid at the time of 
making the promise. It is true, the liability of Rowley to Boyd would 
still exist, but it has been repeatedly held that the continuance of such 
liability of the original debtor, is no objection to a recovery in such a 
case. Any consideration which would have been sufficient to sustain 
the promise, if it had been to pay Rowley instead of his creditor, will 
be sufficient to sustain the promise to pay the creditor. 

But it may be said that if this action be sustained, Blunt may be sub- 
jected to a double liability ; it is clear, however, that the payment of the 
debt to Boyd would be an available defence against an action by Row- 
ley. Suppose that in the case of Farley v. Cleveland, Farley had 
chosen to bring his action against Moon, his original debtor, can it be 
doubted that Moon, being obliged to pay the debt to Farley, might have 
maintained an action against Cleveland for the hay? But the fact that 
Cleveland might then be made liable to Moon, furnished no answer to 
the action by Farley, on his promise to pay the debt. Nor in this case 
should the fact that Blunt might, upon his failure to pay, according to 
his promise, be liable to Rowley, constitute any ground of objection to 
an action by Boyd, upon an express promise to pay the debt. 


Writ of error allowed. 


[September Special Term, N. Y.] 
Before the Honorable J. W. EDMONDS, one of the Justices of the Supreme Court. 
DisLEE v. Mason. 
MISTAKE IN PROCESS. 


In an action to recover the price of goods sold and delivered and work done, the summons 
stated that the plaintiff would apply to the court on a specified day for the relief demanded 
by the complaint. On motion for judgment for want of answer :— 
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Held, that the summons was in the wrong form, and that the motion for judgment must be de- 


That although the court may have power to amend the process, it could only be done on a mo- 


A. Dickerson moved, on an affidavit of service of summons, and copy 
complaint, and of no answer having been received, for judgment in this 
action. 


appeared by the complaint that the action was ona contract and for the 
recovery of money only, yet that the summons, instead of giving notice 
that the plaintiff would take judgment for a specified sui, contained a 
notice that the plaintiff would apply on this day for the relief demanded 
by the complainant. This, he contended, was such an irregularity as 
precluded the plaintiff from taking judgment. 


the form of the summons, and that the plaintiff had an option to use 
either form of summons. 


goods sold and work done ; the summons does not contain a_notice of 
any specified sum for which judgment would be demanded ; but in- 


certain day for the relief demanded in the complaint. This, I think, is 





~N. Y. Supreme Court—The People, &c. v. Willes et al. 








nied. That the mistake inthe form of the summons was not within sec. 145 of the code. 
That sec. 145 of code, applies only to mistakes in “ pleading” and not to “ process.” 


tion therefor. 


Morris, for the defendant, opposed the motion on the ground that it 


Dickerson, in reply, contended that the code was only directory as to 


By the Court—Epmonps, J.—This is an action on a contract for 


stead, it contains a notice that the plaintiff will apply to the court on a 


irregular, and that the motion must be denied with costs. 

The irregularity in this summons, cannot be disregarded under the 
sec. 145, of the code, as immaterial, because that section relates to plead- 
ing only and not process, 

The court may have the power to amend the process, but that can 
only be done on a motion. 

Motion denied with costs. 


Before the Honorable ELISHA P. HURLBUT, one of the Justices of the Supreme Court. 


[At Chambers.] = 





THE Peropre, &c., Ex RELAT. BRaGG ET AL. v. WILLES ET AL. 





CERTIORARI—ASSIGNMENT OF ERRORS. 


Common Law Cerriorari, brought May 15th, 1848, to Daniel P. 
Ingraham, Esq., one of the Associate Judges of the Court of Common 
Pleas, of the City and County of New-York, requiring him to certify to 
this court, an application for a warrant against the relators under the 
Non-Imprisoninent Act, made by the defendants, and the proceedings 
thereon before him: Writ returnable first Monday of June, 1848: Return 
made to the writ by Judge Ingraham, June 28th, 1848. 

Relators assigned errors in the common form. Motion was now 
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made on behalf of defendants to strike out assignment of errors as not 
applicable to a common law certiorari. 


Townsend, for defendant, cited 1 Cowen R. 28, note 20. Wendell 
R. 625. 


Mathews, for relators, cited 2 Caines R. 179. Ibid. 378. 3 Wend 
R. 179. 20 Wend. R. 625. 


Hurvsvut, J.—An assignment of errors was not necessary in this 
case; but according to the precedents it was not irregular, and the mo- 
tion to set it aside must be denied. 











Superior Court, New-WDork. 
Before Chief Justice OAKLEY. 
[At Chambers.| 


ANDERson v. Hovau. 
AFFIDAVIT OF MERITS UNDER THE NEW CODE. 


An affidavit of merits on the part of the defendant is necessary under the recent act “to 
simplify and abridge the practice, pleadings and proceedings of the courts of this state” te 
prevent an inqnest. 


Tars was an action commenced under the new code. 

The complaint, answer and replication were each duly verified, served 
and filed and the cause was placed upon the calendar of the present 
October term. 

No affidavit of merits was filed on the part of the defendant, and an 
inquest was taken on the part of the plaintiff. 

The defendant’s attorney upon hearing of the inquest, by an affidavit 
setting forth the above facts, obtained an order forastay of proceedings 
and that the plaintiff show cause why the inquest should not be set aside. 

This brought before the court the question of the regularity of the 
plaintiff’s proceedings. 


E. Fitch Smith, for the plaintiff, relied upon section 389 of the code, 
some general principles relating to the construction of statutes and the 
necessity of the affidavit of merits as a protection to the plaintiff against 
an answer put in merely for delay. 


E. T. Rice, for the defendant, contended that the affidavit of merits 
had been superseded by the practice and pleadings established by the 
new code; that such was the spirit of the code, in that it contemplated 
the abolishment of the forms of actions and pleadings in cases at com- 
mon law; in that allegations of facts, rather than conclusions of fact, 
are required in all pleadings and in that the defendant’s answer must be 
verified ; that such seemed to be the intent and purpose of the code as 
there is no mention of “inquest” or “ affidavit of merits” in the whole 
act, but there is in substitution thereof what purports to be a different, 
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Points at Common Law.—Obituary. 








yet uniform course of proceedings in all cases, and that against the 
abuse of the plaintiff’s rights, which rights the defendant’s position 
would seem at first sight to enable him to jeopardize by delay in some 
instances and consistently with his verification, could be met specially 
in each case, as such abuse occurred, by motion or otherwise in the 
discretion of the court in analogy with the practice in the Court of 
Chancery. 


Oak ey, J., said that the practice on the part of the plaintiff was 
regular inasmuch as there seemed to be the same, if not a greater neces- 
sity of the affidavit of merits on the part of the defendant than there 
was under the former practice. 

Order accordingly, with leave to the defendant to open the inquest on 
terms. 





POINTS AT COMMON LAW. 


. MALICIOUS PROSECUTION—EVIDENCE. 

In an action for a malicious prosecution for perjury, where the in- 

dictment contains two assignments for perjury, if the plaintiff at the 

trial of the action confine his case to one of the assignments, the de- 

fendant is not entitled to prove that there was reasonable and proba- 

ble cause for the charge contained in the other assignment. lis 
v. Abrahams, 8 Q. B. 709. 


EVIDENCE—NOTICE OF SET-OFF. 


An order was made for delivery of particulars of set-off with dates, 
and in default thereof that the defendant should be precluded from 
giving evidence of set-off. Particulars were delivered, but without 
dates ; subsequently to which the plaintiff replied, and the cause came 
on for trial, when the judge refused to receive the evidence of set-off: 

Held, that the evidence was properly rejected, the order not having 
been complied with ; and that the plaintiff had not waived the objec- 
tion by replying to the plea. Jbbet v. Leaver, 4D. & L. 716. 


-- 





OBITUARY. 
Jesse Oakey, Esa. 


Ir has been, unfortunately, our painful duty on several occasions to an- 
nounce the decease of some one of our valued friends or acquaintances ; 
we, however, do not recollect, that we ever felt more pain than in an- 
nouncing the death of Jesse Oakley, Esq., a gentleman for whom we, in 
common with the members of the bar of this city, entertained the warm- 
est feelings of regard and friendship ; a gentleman, who in all the relations 
of life, was alike respected for the urbanity of his manners and the amia- 
bility of his disposition. 














COURT OF APPEALS. 





AN ANALYTICAL DIGEST 
OF THE 


REPORTS OF CASES ARGUED AND DETERMINED IN THE COURT OF APPEALS 
OF THE STATE OF NEW-YORK, COMMENCING IN NOVEMBER, 1847.* 


ACT. 


Act To ExtenpD THE Exemption OF Prrsonal. Properry rrom Sate UNDER 
Execution 1s UnconsTiTuTionaL as TO Depts ConTRACTED BEFORE ITs PassacGE. 
The judgment of the Supreme Court in this case, determining that the act to extend 
the exemption of gtiteenal properly from sale under execution, passed April 11, 1842, 
is unconstitutional and void as to debts contracted before its passage affirmed. Danks 
v. Quackenbush, 1 Comstock’s R., Court of Appeals, 129. 


ACKNOWLEDGMENT OF INSTRUMENTS. 


ACKNOWLEDGMENT OF WRITTEN INstRUMENTS Conveyinc Rea EstaTE—AcT 
oF 1833.—CeErTIFICATE oF County CLERK.—The act of 1833, (Laws of 1833, ch. 
271, § 9,) in relation to the proof and acknowledgment of written instruments, has not 
changed the provision of the Revised Statutes, which requires a certificate of the 
County Clerk, in order to entitle a conveyance of real estate, proved or acknowledged be- 
fore a Commissioner of Deeds or County Judge, not of the degree of Counsellor, to be 
read in evidence or recorded in any other county than that in which the commissioner 
or judge resides :— 

Held, accordingly, that a conveyance of real estate, acknowledged before a commis- 
sioner in and for the County of Orange, in 1836, could not be read in evidence at the 
Circuit in Rockland County, without the certificate of the Clerk of Orange County. 
Wood v. Weiant and others, 1 Comstock’s Rep., Court of Appeals, '77. 


APPEALS, COURT OF. 


' Ricut or JepGe To TAKE Part 1n DETERMINATION OF CASES BROUGHT UP FROM 
SuporDInaTE CourT OF WHICH HE was A MemBer. Under the new constitution of 
this state it isthe right and duty of a judge of *the Court of Appeals to take part in the 
determination of causes brought up for review from a subordinate court, of which he 
was a member, and in the decision of which he took part in the court below. Pierce 
v. Delamater, 1 Comstock’s Rep., Court of Appeals, 1. 

JurispicTion—Costs.—The court of appeals does not lose jurisdiction of a cause 
brought up by writ of error, until the remittur is actually filed with the clerk of the 
court below. A defendant in error, who was prosecuted in the court below for an act 








* This Digest will comprise all the cases decided in the Court of Appeals. It will be con- 
tinued from time to time as each part of Mr. Comstock’s very valuable reports appear. The 
note to each point will be put in the general Index to the Legal Observer, when the volume 
is complete, so that the points decided may easily be referred to. 
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done by him as a public officer, is entitled to double costs, in error, on the affirmance 
of the judgment. Burkle v. Luce, 1 Comstock’s Rep., Court of Appeals, 239. 

Jurispictiox—Remittur —Where after affirmance of the judgment of the court 
below a remittur has been sent to and filed with the clerk of that court, this court 
loses jurisdiction of the cause, so that it cannot open a default therein. Martin v. 
Wilson, 1 Comstock Rep., Court of Appeals, 240. 


APPEAL. 


APPEAL FROM Decision or CouRT OF CHANCERY UPON QUESTION OF Practicr.—An 
appeal will not lie from a decision of the Court of Chancery upon a question of practice 
addressed to the discretion of that court. 

Where a defendant in the Court of Chancery suffered the bill to be regularly taken 
as confessed by him, and then, upon affidavits and papers excusing his default and 
showing, as his counse! claimed, a good defence on the merits, moved the Court to set 
aside the default and for leave to answer, and the Chancellor denied the motion :— 

Held, that no appeal would lie in such a case, and the appeal brought by the defen- 
dant from such a decision was accordingly dismissed on motion. Tort, appellant, v. 
Bard and others, respondvnis, 1 Comstock’s Rep., Court of Appeals, 43. 

Motion To open Derautt, Nor Proper MATTER For AN ApPEAL.— Where a bill wae 
regularly taken as confessed in the Court of Chancery, and the Chancellor on motion 
before him, refused to open the default, on the ground that the answer which the de- 
fendant sought to put in was not a good defence to the suit on the merits :— 

Held, that the decision of the Chancellor was not the subject of appeal. Scher- 
merhorn, appellant, v. The Mohawk Bank, respondents, 1 Comstock’s Kep., Court of 
Appeals, 125. F 

AprEaL WAIVED BY ANSWERING Bitt.—The defendant to a bill in equity, put in a 
demurrer thereto, which was over-ruled by the Vice-Chancellor. On appeal to the 
Chancellor, the order was affirmed. The defendant then appealed to this Court and 
afterwards answered the bill : 

Held, that by answering, the appeal was waived. Brady, appellant, v. Donnelly, 
Executor, &c., respondent, 1 Comstock’s Rep., Court of Appeals, 126. 

Surreme Court.—ArreaL witt not Liz From Decision oF ONE JUSTICE AT A 
SreciaL TERM.—An appeal will not lie to the court of appeals from a decision made 
in the Supreme Court by one justice at a special term. 

A party complaining of any order made at a special term, has a right to have the 
matter reheard and passed upon by the Supreme Court at a general term. Gracie, ap- 
pellant, v. Freeland and others, respondents, 1 Comstock’s Rep., Court of Appeals, 228. 


ASSIGNMENT. 


AssiGNMENT UNDER THE Non-IMPRISONMENT AcT—FRAuD urpon—VotuntTarRy As- 
SIGNMENT.—T he assignment which a debtor proceeded against under the non-imprison- 
ment act, executes pursuant to the provisions of that act (Stat. 131, § 16, 17,) is for 
the benefit of the creditor“Who institutes the proceeding, and not of the creditors 

enerally. 
’ And a voluntary assignment executed by sue¢h debtor, while the proceeding is pend- 
ing against him, of all his propertyMor the fit-of all his creditors without preference, 
is a fraud upon the act and the rights of.th8prosecuting creditor. 

Where a judgment creditor instituted-a reg. and valid proceeding under the non- 
imprisonment act, and the debtor, whilé the eeding was pending, executed a volun- 
tary assignment of all his property forthe benefit of his creditors generally, without 
preference, so that no property passed into the hands of the statutory assignee under 
the statutory assignment subsequently made :— : 

Held, upon a bill filed by the creditor against the debtor and the voluntary assignee, 
that the voluntary assignment should be allowed to stand, but the assignee should be 
ere to hold the property assigned, as a trustee for such creditor to the extent of his 

emand. 

Held, also, that the title to the property having passed to the voluntary assignee, the 
statutory assignee lad no interest which wade it necessary to join him as a party to 
the bill. Spear and Ripley, appellants, v. Charles’, Walldell and others, respondents, 1 
Comstock’s Rep., Court of Appeals, 404. ‘ 





